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INTRODUCTION
The legitimacy of race-conscious affirmative action is among the most contentious issues of law and policy in American society. Discussions of affirmative action are often heated, in part because the very meaning of the term is contested. What are we arguing about when we try to discuss affirmative action? For some, affirmative action means racial and gender quotas.
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For others, it means proportional representation, preferences, tiebreakers, goals, aspirations, outreach/recruiting efforts, mentoring, monitoring, selfexamination, or affirmative anti-discrimination efforts. 2 Affirmative action policies are used, and used differently, in employment hiring and promotion, college and university admissions, procurement of goods and services, and oversight of government contracting. Affirmative action can be a court-ordered remedy, a voluntary policy adopted by private or public entities, a legislative or administrative mandate, or a professional best practice. Discussions of affirmative action sometimes frame the question as one of Constitutional law, and other times as a question of administrative law, social/ political theory, morality, policy or politics. As used in public policy discussions, legal arguments and political debates, it is usually tied to race, ethnicity or gender, but it can also be used to describe policies to assist military veterans, or the poor, or for that matter the rich, as with legacy admissions to elite private colleges.
Although demands for policies conferring benefits based on race-based proportional representation have been around for many years, 3 the use of the term "affirmative action" to describe such policies dates only to the 1960s.
The term itself has been part of the legal lexicon since the 1930s, when it was used to describe the remedies available under the National Labor Relations act. 5 It became a legal term of art in the anti-discrimination context in 1961, when it was used in an Executive Order governing government contracting issued by President Kennedy. 6 With regard to college and university admissions, the contemporary debate about affirmative action increasingly pits those who support race-based affirmative action against those calling for class-based affirmative action, which they frequently describe as a "color-blind" alternative. Two leading advocates for class-based affirmative action are Georgetown University law professor Sheryll Cashin,7 and Century Foundation senior fellow Richard D. Kahlenberg. 8 Michael Bloomberg has launched an initiative to help lowincome high achieving students, regardless of race, attend top colleges.
•
In response, Berkeley Law senior fellow Richard Rothstein has argued that race-based affirmative action serves important social purposes that would not be served by substituting, or adding, class-based affirmative action.10 By contrast, Columbia University President Lee C. Bollinger argues that we can (and should) have both. 11
Cashin draws support for her position from the success of the Texas 10% plan 12 and the Sciences-Po zones of economic opportunity plan, 13 both of which use place-based affirmative action as a substitute for race-based 5 See National Labor Relations Act, 29 U.S.C. § 160(c)(2012) (The "Board shall ... take such affirmative action ... as will effectuate the policies of this Act"). affirmative action. But as Justice Ginsberg noted regarding the Texas plan, it provided diversity only because of residential segregation, and was thus a race-conscious plan that only an ostrich could view as race-neutral. 14 And the Texas plan also uses race-based affirmative action to supplement its place-based plan, a position the Supreme Court approved in Fisher 11.
15
Rothstein argues that the Cashin approach leaves behind too many middle class Black students who still suffer substantial damage from racial discrimination, both in the form of present effects of past discrimination, and through continuing discrimination.
16 The experience at the University of California, Berkeley, Rothstein's institution (and mine), bears this out. Black undergraduate enrollment at Berkeley has dropped from 7.8% in 1997 (the last year Berkeley used race-conscious affirmative action) 17 to 2.8% today.
18
Kahlenberg points to Berkeley as a success story for class-based affirmative action. Thirty-four percent of Berkeley students receive Pell grants, a common measure of lower socioeconomic class. 19 By comparison, at Yale only 12% of the students receive Pell grants. 20 In 2009 UC Berkeley had more students receiving Pell grants than the entire Ivy League combined.
21
But Rothstein argues that while socioeconomic diversity and social mobility are worthy goals, overcoming the legacy of racism and its continuing manifestation is a far more compelling justification. Bollinger's answer is to do both. Kahlenberg is skeptical. His response is that while some schools, including Columbia and Amherst, have successfully used both race and class, most will not, finding race-based affirmative action seductively easier. 22 While I have found no instance of Rev. Dr. Martin Luther King, Jr. ever using the term "affirmative action," 23 forty-eight years after his assassina- (Feb. 21, 2009 ), http://talk.collegeconfidential.com/financial-aid-scholarshi ps/65 68 87 -uc-berke le y-has-more-s tu den ts-on-pe 11-gran ts-than-al I-the-ivy-league-schoolspu t -toge. html, archived at https://perma.cc/FMP7-28WT. 22 Kahlenberg, supra note 8. 23 A search of the terms "Martin Luther King" and "affirmative action" in the New York Times archives reveals no hits prior to his murder. tion his name is often invoked in the affirmative action debate by opponents of race-based affirmative action, who cite Dr. King's "I Have a Dream" speech as evidence that he supported "color-blind" policies, and thus presumably would have opposed race-conscious affirmative action.
24 But when we examine the historical record it is clear that while Dr. King dreamed of a time when racism -and thus race -would be irrelevant, he was a supporter of both of these forms of affirmative action. On the one hand, he spent much of the last six years of his life actively promoting what we would describe today as race-conscious affirmative action, including the use of racial quotas in employment. Specifically, from 1962-68 Dr. King orchestrated and implemented "Operation Breadbasket," a civil rights boycott campaign that demanded employment quotas for Black American workers based on their numbers in a workforce, neighborhood or city. 25 While there, he was exposed to the Indian Constitutional system of caste-based quotas in employment and education ("reservations"), and was highly impressed by their effectiveness. These three influences gave rise to Dr. King's organization of boycotts that demanded proportional hiring of Black employees in Black neighborhoods.
In Part I, I discuss the "Don't Shop Where You Can't Work" campaigns that began in the 1920s. During this time, employment discrimination against Black Americans was required by law in parts of the U.S., was widely practiced elsewhere, and was either compelled or permitted by law everywhere. While some White employers voluntarily hired Black workers throughout U.S. history, it was in the 1920s, as the modern Civil Rights Movement was beginning to find its voice, that civil rights activists began to focus on the demand that private White employers hire Black workers, and these demands were commonly (and controversially) framed as demands for proportional hiring, or quotas. The demands were often made in the form of boycotts organized against employers who provided goods and/or services in Black neighborhoods but refused to hire Black workers, with boycott organizers frequently carrying signs exhorting Black shoppers, "Don't Shop Where You Can't Work!" From the 1920s through the 1960s, these campaigns played an important role in the Civil Rights Movement.
The boycott campaigns also gave rise to the critical legal question of when such boycotts could be enjoined as illegal restraints of trade. In two rarely discussed early decisions on affirmative action, the Supreme Court held that boycotts supporting non-discrimination were lawfully protected, but that boycotts supporting proportional hiring were not. 27 This distinction between non-discrimination and quotas continues to roil legal and policy discussions about civil rights. In the context of hiring by private employers, it was resolved in the 1964 Civil Rights Act, where Congress elected to neither prohibit nor require hiring quotas, and in two decisions by the Supreme Court upholding the compromise, within proscribed limits. 28 In Part II, I discuss the second influence on Dr. King ~. In Part III, I discuss the third influence on Dr. King's support for affirmative action quotas, his 1959 trip to India. Dr. King traveled to India at the invitation of Prime Minister Nehru, motivated by a desire to study Gandhian principles. While there, he was exposed to the Indian Constitutional system of caste-based quotas in employment and education ("reservations"), and was highly impressed by their effectiveness. In the nine remaining years of his life, Dr. King often spoke of the Indian Constitutional reservations systems with admiration, and as an example of how India was doing more than the United States to address the problem of racial inequality.
Then, in Part IV, I discuss how these three threads -the "Don't Shop Where You Can't Work" campaigns, the work of Rev. Leon Sullivan, and Dr. King's trip to India -inspired Dr. King to develop Operation Breadbasket, his boycott/quota program, first in Atlanta and then nationally. By the mid-late 1960s, Dr. King was trumpeting the success of this national boycott movement in creating many thousands of jobs for Black Americans throughout the country.
In Part V, I discuss Dr. King's support of class-based approaches to remedying racial inequality. I focus on Dr. King's support for affirmative action-type programs that address the problem of poverty. In advocating for special benefits for poor Americans he sometimes used color-blind language 27 See generally New Negro Alliance v. Sanitary Grocery Co., 303 U.S. 552 (1938) (picketing for non-discrimination is protected activity); Hughes v. Superior Court, 339 U.S. 460 (1950) (picketing for proportional representation is not protected activity).
28 See 42 U.S.C. §2000 e(2)U) (2012) (Nothing contained in this subchapter shall be interpreted to require any employer to grant preferential treatment to any individual or to any group because of the race of such individual or group on account of an imbalance) (emphasis added); Steelworkers v. Weber, 443 U.S. and pointed out that it would benefit poor whites as well as poor Blacks, while at other times his focus was on Black Americans.
In Part VI, I will discuss Dr. King's justification for affirmative actiontype programs that focused on remedying racial inequality. Though Dr. King is not commonly associated with the movement for reparations, it is the principle that best describes his views. From the forgotten language of his 1963 I Have A Dream speech, to his 1964 post-Birmingham book Why We Can't Wait, to his 1967 testimony before the National Advisory Commission on Civil Disorders (the "Kerner Commission"), Dr. King frequently justified race-conscious programs to aid Black Americans on a theory of reparations, arguing that Black Americans were entitled to reparations under the equitable remedy of restitution for unpaid wages.
In Part VII, I discuss Dr. King's influence on Latinx leaders in the Civil Rights movement and later, on California's battle over Proposition 209. As Dr. King devoted his work to com batting poverty, regardless of race, ethnicity or national origin, he reached out to Cesar Chavez, the leader of the United Farm Workers and a celebrated leader within the Latinx community-whom King described as his "brother[] in the fight for equality." Dr. King hoped to work closely with Chavez on the Poor People's Campaign. Unfortunately, his life was cut short by an assassin's bullet before they had the opportunity to work together. But throughout this period as Dr. King embraced his campaign against poverty for all Americans regardless of race or ethnicity, he simultaneously continued to pursue the work of operation breadbasket, focusing on demands for job quotas for Black Americans under the threat of boycotts.
A generation after Dr. King's assassination, California became ground zero in the fight over affirmative action. An anti-affirmative action group proposed the California Civil Rights Initiative -or Proposition 209 -to ban affirmative action in public education, contracting and employment. They used Dr. King and the excerpt from his I Have A Dream speech as the centerpiece of their successful campaign. Among those who took a leading role in fighting against the initiative were the Latinx leaders of California in education and politics, including labor and civil rights activist Dolores Huerta and attorneys from the Mexican American Legal Defense and Education Fund (MALDEF).
I conclude that the unifying theme in Dr. King's advocacy was inclusiveness of all potential remedies. When we examine the body of his work, and particularly his writings, sermons, speeches and public testimony, this becomes clear. Here again, if we examine the less-often cited portion of his iconic 1963 I Have A Dream speech, where he called for reparations; his 1964 book "Why We Can't Wait" and his 1965 Independence Day sermon at his Atlanta church, where he invoked Indian affirmative action ("reserva-tions") and called for what today we would call affirmative action; and his 1967 testimony before the Kerner Commission, where he invoked Indian reservations and called for reparations and race-based affirmative action, what emerges is a powerful call for both forms of affirmative action being debated today: race-based and class-based. Any assertion that Dr. King was an opponent of race-conscious affirmative action must rely solely on a single phrase in a single speech, and avoid his long-standing commitment to raceconscious remedies in his speeches, writings and -most importantly -his actions. But neither should we conclude that he opposed class-based approaches to affirmative action; he supported both forms, to be used in tandem.
I. DoN'T SHOP WHERE You CAN'T WORK
The 1920s were an "age of prosperity" for many urban White Americans, as the post-World War I boom created new jobs and opportunities in the growing industrial cities. Industrial production rose 70% between 1922 and 1928, and by the end of the decade nearly half the American population owned automobiles. 30 The twenties were the first decade that the urban population exceeded the rural population, 31 as America was being transformed into a country of cities. But rural poverty was a persistent problem, as commodities prices fell, forcing an increasing number of people, White an~ Black alike, from their farms.
,:, For Black Americans, the twenties were a period of great hardship. Membership in the Ku Klux Klan reached its zenith at the four million mark (at a time when the entire U.S. population was only a little over one hundred million people). From the records of the Tuskegee Institute, we know that at least 281 Black Americans were lynched between 1920 and 1929.
32 A majority of Black Americans still lived in the rural South, although the "Great Migration" of six million Black Americans from the South to the industrial North, Midwest and West had recently begun. 33 In 1920, 86% of the 10.4 million Black Americans lived in the South; by 1930 the Southern share of the Black population had dropped to 79% of 11.9 million. 34 But the 1920s was also the time of the Harlem Renaissance, the rise of the Black press, increasing enrollments in Black colleges, a rising Black middle class of small business owners, lawyers, dentists, physicians, and teachers catering to the growing urban Black population, and the growing strength of civil rights groups. The NAACP had been founded in 1909, and as the decade began it had over 90,000 members with some 300 local chapters,36 and was beginning to make its voice heard. The National Urban League, founded the year after the NAACP, was also growing rapidly. The period in which there was little civil rights advocacy, often described as the "Nadir," was coming to an end. 37
Into this mix of renaissance and repression came a renewed form of resistance, the boycott. It had been a popular form of protest against Jim Crow streetcar segregation in the late nineteenth century, 38 and was now reborn in Chicago, and connected to a call for proportional representationracial quotas. As migration from the South grew, Chicago's Black population soared during the early years of the twentieth century. 47 Despite these successes, always hanging over the demonstrators was the threat of an injunction. Injunctions were used regularly in the preRoosevelt era to stymie the work of labor unions, but their use was curtailed on the eve of the New Deal by passage of the Norris-LaGuardia Anti-Injunction Act of 1932, which limited the jurisdiction of the federal courts to grant an injunction "in a case involving or growing out of a labor dispute."
48 But were the "Don't Shop Where You Can't Work" boycotts labor disputes? In 1934, two decisions, from state courts in Maryland and New York, ruled they were not. 49 In the New York case, which received more publicity and became more influential, a Harlem group had demanded that a local shoe store -A.S. Beck and Company -hire 50% Black employees. 50 The store sought an injunction. The demonstrators insisted that no injunction could be issued because their dispute with Beck was a labor dispute.
51 The court disagreed, holding that this was a "racial dispute" not a "labor dispute," and issued the order prohibiting picketing. 52 Although the court did not directly confront the legitimacy of a demand for proportional hiring, compared with a demand of non-discrimination, that question simmered in the background. Just as our courts today respond differently to racial quotas than to promotion of racial diversity, 53 civil rights advocates throughout the twentieth century were also divided. Moderate groups like the NAACP were cautious about demands for proportional representation, while more activist groups favored them.
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The New York and Maryland cases discouraged activists and empowered employers, but the question did not die. The store sought an injunction, which was issued over the defense that this was a labor dispute. The Alliance appealed to U.S. Court of Appeals, which upheld the court's order. 57 The Alliance then appealed to the U.S. Supreme Court, represented by a team that included the young lawyer Thurgood Marshall, 58 who had only recently graduated from Howard Law and joined the legal staff of the NAACP (Marshall would go on, as chief counsel of the NAACP Legal Defense Fund, to lead the litigation strategy that led to the decision in Brown v. Board of Education, and to then serve·as Solicitor General of the United States and as the first Black Justice of the United States Supreme Court).
By a vote of 6-2, in an opinion by Justice Owen Roberts, the Supreme Court held that the dispute between the Alliance and the grocery store company was a labor dispute within the meaning of the Norris-LaGuardia AntiInjunction Act. The majority opinion noted that the picketers were not committing, or asking the store to commit, any illegal act, and that "[r]ace discrimination by an employer may reasonably be deemed more unfair and less excusable than discrimination against workers on the ground of union affiliation." 59 In the wake of the Sanitary Grocery Stores case there were many more "Don't Shop Where You Can't Work" campaigns across the country, increasingly in smaller cities and in the South. Documented examples include Newark (1938), Dayton (1938) 62 When the Lucky Stores chain of markets decided to open a market in 1947 in a largely Black Richmond neighborhood, but with no Black employees, a local civil rights group, the Progressive Citizens of America, joined by the NAACP, decided to picket the store, asking Black customers to boycott the store until the store agreed to hire Black employees in proportion to their Black clientele. 63 The store sought an injunction against the picketing, relying on the A.S. Beck decision from New York, and distinguishing the Sanitary Grocery Company case with the following argument: In the Sanitary Grocery case the Supreme Court held that picketing in support of non-discrimination was protected by the Anti-Injunction Act because the objective sought was lawful. But here, the picketers are seeking proportional hiring, or racial quotas. Proportional hiring is discriminatory, and thus in violation of public policy. Thus, the objective sought is not lawful, and picketing to demand an unlawful objective is not protected by the statute, nor by the First Amendment to the U.S. Constitution.
A reader might pause here to express wonder at the argument that racial discrimination in 1947 was a violation of public policy, and thus unlawful. During the war years, President Roosevelt had used his war powers to create a federal Fair Employment Practices Commission (FEPC) and authorized it to advocate on behalf of non-discriminatory hiring in war industries, including Richmond's shipyards. But when the war ended, the Congress, facing Southern resistance, had de-funded the FEPC, and it was disbanded. California would pass an anti-discrimination act, prohibiting racial discrimination in employment, but not until 1959. No one was arguing with any force that Lucky's decision not to hire Black clerks was a violation of law, yet Lucky argued that a demand that they affirmatively hire Black employees was unlawful. 64 And it worked. 66 They were arrested, tried for criminal contempt, convicted and sentenced to $20 fines plus two days in jail. 67 On appeal, the convictions were initially reversed. The California Court of Appeal decision explained:
"All that we are here holding is that it is in accord with sound public policy to permit Negroes, a discriminated against and subjugated group in our society, to picket to attempt to secure equality in employment practices from those employers who cater to Negro patronage. The right is granted not because the picketers are members of a minority group, but because that minority group is economically discriminated against, and is attempting to rectify that condition. "
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But on further appeal to the California Supreme Court, and then the U.S. Supreme Court, the convictions were reinstated. 69 As Justice Frankfurter explained in his unanimous opinion for the U.S. Supreme Court, referencing and affirming the California Supreme Court:
"That court [the California Supreme Court] held that the conceded purpose of the picketing in this case -to compel the hiring of Negroes in proportion to Negro customers -was unlawful even though pursued in a peaceful manner. Having violated a valid injunction, petitioners were properly punishable for contempt. 'The controlling points,' according to the decision of the Supreme Court of California, 'are that the injunction is limited to prohibiting picketing for a specific unlawful purpose, and that the evidence justified the trial court in finding that such narrow prohibition was deliberately violated. ' the former case the pickets were understood to be demanding an end to discrimination, but not proportional hiring; in the latter case, they were demanding racial quotas. This difference in approach reflected a· tension within the Civil Rights Movement between demanding proportional representation or demanding race neutral hiring. As the Sanitary Grocery and Lucky Stores cases make clear, the Supreme Court was willing to affirm the legitimacy of protesting discrimination, but unwilling to give any approval to demands for proportional hiring. Demands for proportional hiring nonetheless persisted, and would become a critical part of Dr. King's campaign for racial justice in the last six years of his life.
IL REv. LEON SULLIVAN & THE SELECTIVE PATRONAGE MOVEMENT
Despite the Supreme Court's unanimity in the Hughes case, demands for hiring quotas continued, and continued to be controversial. 70 Rev. Leon Sullivan's Selective Patronage movement in Philadelphia, itself inspired by the "Don't Shop Where You Can't Work" campaigns of the 1920s-30s, 71 was a provocative continuation of those efforts.
Rev. Sullivan was born in 1922 in Charleston, West Virginia. 72 He became the pastor of the Zion Baptist Church of Philadelphia in 1950, the year the Hughes opinion was issued by the Supreme Court, after having ministered two churches in New York and New Jersey. 73 Deeply committed to "economic justice issues for African American workers, the expansion of black business enterprises, and the internationalization of the social "justice and economic empowerment," Rev. Sullivan was an activist within his community.74 His Selective Patronage movement arose out of his observation that "when it came to jobs at banks, insurance companies, corporations, and retail stores, black people had virtually no chance. The doors were closed." 75 Through the Selective Patronage movement, he was attempting, as he put it, to "get the doors opened or knock them down." 76 It was also an opportunity to bring the Civil Rights Movement and demands for Black employment north. "Some of us were picketing the five-and-ten to support the lunch counter sit-ins in the South," Sullivan explained, "when we realized that the North and East had problems that were just as acute." 77 In 1958, Rev. Sullivan devised a civil rights strategy that looked back to the "Don't Shop Where You Can't Work" campaigns and leveraged the formidable power of the Black preacher. 78 In partnership with 400 other Black ministers, he founded the "Philadelphia Selective Patronage Movement" to secure jobs at local businesses for Black community members through threat of boycott. 79 Under his leadership, committees of ministers would determine which companies to target based on employment data revealing disproportionately low numbers of African Americans employed by the company. Then, they would meet with the top executive of the company, make their demands, and designate a compliance period, usually between four to six weeks. If the company refused to hire Black workers in the numbers demanded, the committee ministers would call a Saturday midnight meeting during which the 400 ministers would vote on whether or not to boycott the company. If the vote to boycott passed, the ministers would use the "power of the pulpit" to convey to their congregation that the particular company would be boycotted the following Sunday morning. "By Monday morning," Rev. Sullivan later noted, "three hundred thousand black people around the city had heard the message." 80 With this message, African American patrons would refuse to purchase goods and services at the targeted company. Once the company complied with the demands, the boycott was called off.
Once the minimum number of jobs was secured, the 400 ministers would continue to monitor the company to ensure that they continued to employ fair employment practices. They demanded that companies open positions to Black workers in supervisory, clerical, and skilled posts from which they had previously been excluded. Rev. Sullivan was adamant about the goals underlying the Selective Patronage movement's demands. He commented, "Yes, we are asking for discrimination against white people in upgrading a black man over a white man into a job classification where blacks have been excluded or where employed in insufficiently large numbers. In time that white man will be promoted into the higher job classification anyhow. Black men have been waiting for a hundred years; white men can wait for a few months!" 81 78 LEON SULLIVAN, BUILD, BROTHER, BUILD 70 (1969) . 79 SULLIVAN, supra note 75, at 12. Note that though Rev. Leon Sullivan now is recognized as the leader behind the Selective Patronage movement, at the time his role was much less certain. As one scholar notes, "Sullivan did not emerge immediately as the force behind the 'Selective Patronage Campaign.' In fact, Philadelphia's newspapers were hard-pressed to name the ringleaders -and that was exactly what the '400 Ministers' wanted. Sullivan himself admitted only to being a 'servant of the leaders.' Two years after the first campaigns, the Philadelphia Tribune would note that its leadership, 'has never been admitted, the top man could be the Reverend Leon Sullivan."' Kinlick Sewell, supra note 77, at 140. Sullivan subsequently acknowledged his role in his autobiography and other works. See e.g., Leon Sullivan, supra note 72, at 14, 25.
80 SULLIVAN, supra note 75, at 13. 81 Id. at 79. Vol. 21
According to Rev. Sullivan, between 1958 and 1962 the 400 ministers secured approximately 2,000 skilled jobs for Black workers, 82 boycotted 29 companies, and affected the hiring practices of many more businesses that agreed to the movement's demands in order to avoid a boycott. 83 By 1962, an estimated 300 businesses had agreed to hire Black employees. 84 
III.
DR. KING'S TRIP TO INDIA: "I AM AN UNTOUCHABLE"
As an admirer of Mahatma Gandhi, Dr. King sought to emulate his philosophy of nonviolence in his 1956 boycott campaign against bus segregation in Montgomery. 85 As King wrote in 1959, "While the Montgomery boycott was going on, India's Gandhi was the guiding light of our technique of non-violent social change." 86 The resounding success of the campaign led Dr. King to believe all the more in the applicability of Gandhian philosophy in the Black struggle for equal rights. 87 King was thus thrilled when Jawaharlal Nehru, the Prime Minister of India, expressed his interest in meeting Dr. King during a visit to New York in 1956. 88 The meeting was postponed, but Dr. King received a letter from Nehru inviting him to India, 89 and three years later he was able to accept. 90 He travelled to India for a five-week tour along with his wife, Coretta Scott King, and historian Lawrence Reddick, who had just published a book about Dr. King's embrace of nonviolence, "Crusader Without Violence: A Biography of Martin Luther King Jr.".
In preparing for the trip, Dr. King began to delve into the problems of the Hindu caste system, which had defined rights and obligations among Hindus for at least a millennium.
91 The Laws of Manu, an ancient legal text with a profound impact on Hindu culture, codified this system of stratification by dividing society into four varnas or castes 92 (1984) . 92 The Laws of Manu, also known in Sanskrit as Manava-dharma-shastra, is attributed to Manu, the first man according to Indian lore. Of uncertain date, various sources place it between 200 BC to 200 AD. These laws provided a social structure by codifying the duties and obligations of the different castes, the relationship between men and women, the rights of rulers, death, marriage, ritual practices, and all other aspects of human life.
ties, obligations and social standing. For the Sudra, or untouchable,9 3 this meant being relegated to working as cleaners, cobblers, and rag pickers, tasks that were considered dirty and low paying by other castes.
By the end of the nineteenth century, social reformers began to see caste hierarchy as a serious issue demanding attention. The issue was given particular importance when discrimination against Indians in South Africa came to light in the 1880s, drawing parallels to discrimination by Indians against their own.
94 For Gandhi, who arrived in South Africa in 1893 as a young lawyer, his advocacy on behalf of Indians in South Africa helped develop his empathy for low caste Indians when he returned home in 1914.
By the time of independence in 1947, the caste system was widely frowned upon as divisive, detrimental to nationalism, and an impediment to India's growth as a democracy. 95 Soon after, an official policy of "reserv,ations" took shape. A key part of the reforms on the untouchability issue is the Indian Constitution itself. It includes safeguards for the untouchables in the Fundamental Rights section by banning discrimination on grounds of caste by the government and private individuals. It promotes the advancement of the untouchables by providing for "reservations," a policy of reserving spaces through proportional representation quotas in public employment and education. 96 Some key sections encapsulating this policy of affirmative action-type quotas in favor of the untouchables include Article 16(4), which permits the State to reserve appointments in favor of the backward classes, Article 15, which bans discrimination by the Government, and Article 29(2), which bans discrimination in governmental educati9p systems. 97 Reservations policy extends to three different kinds of groups. 98 The first are the "Scheduled Castes," previously treated as "untouchables." The second are the "Scheduled Tribes," formed by the various tribes scattered in remote locations in India. Finally, third are the "Other Backward Classes," who, while low in the caste hierarchy, are not as low as the Scheduled Castes. 99 Broadly speaking, there are three different kinds of reservations. The first are reservations for jobs in the public sector, educational institu- 93 As the term untouchable is considered offensive, it has been replaced with different nomenclature. The official term is "Scheduled Castes"; Gandhians refer to them as "Harijans" (children of God), but this has been viewed by some as condescending, and some use the term "Dalits" (the oppressed). "Backward Classes" includes a much broader group. See GALANTER, supra note 91, at 13. 94 Id. at 24 95 Id. at 37. I do not mean to suggest that this recognition, or the remedies described herein, have fully solved the problem. For a report on caste discrimination in India today, see HUMAN RIGHTS WATCH, CLEANING HUMAN WASTE: "MANUAL SCAVENGING," CASTE, AND D1sCRIMINATION IN INDIA (2014), https://www.hrw.org/report/2014/08/25/cleaning-humanwaste/manual-scavenging-caste-and-discrimination-india, archived at https://perma.cc/Q7PG-5EKN. 96 GALANTER, supra note 91, at 38. 97 Id. at 42 98 Id. 99 Id. Vol. 21 tions and the legislature, including quotas to ensure proportional representation of the Scheduled Castes and Scheduled Tribes in the lower house of the Indian parliament (Lok Sabha). 100 The second are programs for spending on the provision of services such as loans, scholarships, etc. on the three groups. The third are legal tools to prevent their exploitation and discrimination. 101 In his account of the tour published in Ebony magazine, Dr. King describes the reception of the Indian public as "grand." He wrote: "Virtually every door was open to us. We had hundreds of invitations that the limited amount of time did not allow us to accept. We were looked upon as brothers with the color of our skins as something of an asset. But the strongest fraternity was the common cause of minority and colonial peoples in America, Africa, and Asia struggling to throw off racialism and imperialism."
102
Amidst this warm welcome, Dr. King met Prime Minster Nehru on February 10, 1956, and in a four-hour long discussion, the two leaders exchanged ideas on the problem of caste discrimination in India and its relation to race discrimination in the United States. As Dr. King relates in his 1964 book, Why We Can't Wait, 103 Prime Minster Nehru asserted that ameliorating mass poverty required national industrial policy and affirmative action for the untouchables. A few years later, Dr. King wrote of the connection between Indian reservations and American affirmative action:
Among the many vital jobs to be done, the nation must not only radically readjust its attitude toward the Negro in the compelling present, but must incorporate in its planning some compensatory consideration for the handicaps he has inherited from the past. It is impossible to create a formula for the future which does not take into account that our society has been doing something special against the Negro for hundreds of years. How then can he be absorbed into American life if we do not do something special for him now, in order to balance the equation and equip him to compete on a just and equal basis?
Whenever this issue of compensatory or preferential treatment for the Negro is raised, some of our friends recoil in horror. The Negro should be granted equality, they agree; but he should ask for nothing more. On the surface, this appears reasonable, but it is not realistic. For it is obvious that if a man is entered at the starting line in a race three hundred years after another man, the first would have to perform some impossible feat in order to catch up with his fellow runner.
Several years ago, Prime Minister Nehru was telling me how his nation is handling the difficult problem of the untouchables, a problem not unrelated to the American Negro dilemma .... The Indian government spends millions of rupees annually developing housing and job opportunities in villages heavily inhabited by untouchables. Moreover, the Prime Minister said, if two applicants compete for entrance into a college or university, one of the applicants being an untouchable and the other of a high caste, the school is required to accept the untouchable.
Professor Lawrence Reddick, who was with me during the interview, asked: 'But isn't that discrimination?' 'Well it may be,' the Prime Minister answered. 'But this is our way of atoning for the centuries of injustices we have inflicted upon these people.' 104 
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Dr. King often invoked his conversation with Prime Minister Nehru' in calling for affirmative action-type remedies to American racism. And his strong sense of identification with low caste Indians could not have been stronger. As he told his congregants at Ebenezer Baptist Church in Atlanta, in a sermon delivered on July 4, 1965, the day before the 1964 Civil Rights act took effect:
I remember when Mrs. King and I were in India, we journeyed down one afternoon to the southernmost part of India, the state of Kerala, the city of Trivandrum. That afternoon I was to speak in one of the schools, what we would call high schools in our country, and it was a school attended by and large by students who were the children of former untouchables .... The principal introduced me and then as he came to the conclusion of his introduction, he says, "Young people, I would like to present to you a fellow untouchable from the United States of America." And for the moment I was a bit shocked and peeved that I would be referred to as an untouchable. (Glory to God) Pretty soon my mind dashed back across the mighty Atlantic. And I started thinking about the fact that at that time no matter how much I needed to rest my tired body after a long night of travel, I couldn't stop in the average motel of the highways and the hotels of the cities of the South. I started thinking about the fact that no matter how long an old Negro woman had been shopping down- town and got a little tired and needed to get a hamburger or a cup of coffee at a lunch counter, she couldn't get it there. (Preach) I started thinking about the fact that still in too many instances, Negroes have to go to the back of the bus and have to stand up over empty seats. (Yes, sir) I started thinking about the fact that my children and the other children that would be born would have to go to segregated schools. I started thinking about the fact: twenty million of my brothers and sisters were still smothering in an airtight cage of poverty in an affluent society. I started thinking about the fact: (Make it plain) these twenty million brothers and sisters were still by and large housed in rat-infested, unendurable slums in the big cities of our nation, still attended inadequate schools faced with improper recreational facilities. And I said to myself, "Yes, I am an untouchable, and every Negro in the United States of America is an untouchable." And this is the evilness of segregation: it stigmatizes the segregated as an untouchable in a caste system. We hold these truths to be self-evident, if we are to be a great nation, that all men (all men) are created equal. God's black children are as significant as his white children. (Yes, sir) "We hold these truths to be self-evident." One day we will learn this.
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IV. OPERATION BREADBASKET Dr. King was no stranger to boycotts: he had been thrust into the leadership of the Civil Rights Movement in 1956 with the Montgomery bus boycott, and his most important de-segregation campaign -the Birmingham Campaign of 1963 -was organized around a boycott of Birmingham's segregated businesses. But with Operation Breadbasket, which brought together demands for proportional representation in the employment of Black workers with the boycott technique, King reached back to the "Don't Shop Where You Can't Work" movement that began in the 1920s and the Selective Patronage movement spearheaded by Rev. Sullivan, and looked forward toward the 1964 Civil Rights Act, which would prohibit racial discrimination in employment, while permitting, but not requiring, preferential hiring and promotion of Black workers. 106 Inspired by the "Don' 109 With the support of the Southern Christian Leadership Conference (SCLC), Operation Breadbasket began in Atlanta in 1962. Operation Breadbasket organizers demanded basic employment data from companies that revealed "the total number of workers in each job category compared with the number of Black workers in these same jobs."
110 Employers with a low proportion of Black workers would be asked to correct the imbalance, or face a boycott. As the Operation Breadbasket guidelines explained, "Basically the demands are for a percentage of the jobs comparable to numbers of Black people in the city and the volume of business done in the Black ghetto ... For instance, if the Black population is 20% of the population of the city, then 20% Black employment would be a fair representation in the company. This might need to be modified, however ... For example, if the company does 30% of its business in the Black community, and even though the population is only 20% Black, a guideline of 30% might be a more appropriate basis for demands." Operation Breadbasket firmly believes that any company doing business in the ghetto must radically reconstruct its employment practices commensurate with the profits which it is taking out of the community. For any company to receive sizeable profits from the Negro Community while employing only a small number of the community residents, and thus reinvesting only a small percentage of its profits back into the community is one of the factors which creates a slum. While the primary focus of Dr. King's work was the problem of racial inequality, he saw poverty as both a problem linked to racism and a problem to be addressed regardless of race. Beginning in 1964, and repeatedly thereafter, King called for a "Bill of Rights for the Disadvantaged," later described as a "Social and Economic Bill of Rights." King announced his demand for a "Bill of Rights for the Disadvantaged" in his 1964 post-Birmingham book, Why We Can't Wait. 133 As he described it at a May 28, 1964 "World March Toward Human Rights Luncheon" of the NAACP Legal Education and Defense Fund: 134 the United States [must] launch a broad-based, comprehensive Bill of Rights for the Disadvantaged. . . .Such a measure must cover all disadvantaged. It is a simple matter of justice that while dealing creativity with the task of raising the Negro from backwardness, we should also rescue a large stratum of the disadvantaged whites. This nation has in its past adhered to the principle of special measures for the deprived. It was the principle behind land grants to farmers who fought in the Revolutionary army and the Veterans of G.I. Bill of Rights after World War IL It is the moral framework of social security, unemployment compensation and Child Labor Laws. It is indeed the essence of social justice and Christian morality . . . [Opportunity] can only be successfully achieved within the World March Towards Human Rights when
